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religious  corporation, 

Plaintiff, 

vs. 

GERALD  ARMSTRONG;  DOES  1  through 
25,  inclusive, 

Defendants. 

AND  RELATED  CROSS-COMPLAINT 


)  PLAINTIFF'S  REPLY  IN  SUPPORT 
)  OF  MOTION  FOR  CLARIFICATION 
)  OR  ALTERNATIVELY  TO  REQUIRE 
)  THE  POSTING  OF  AN 
)  UNDERTAKING  PENDING  APPEAL 
)  BY  DEFENDANT  ARMSTRONG; 
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I.  INTRODUCTION 


Plaintiff  Church  of  Scientology  International  ("plaintiff"  or  "the  Church") 
seeks  with  the  present  motion  to  clarify  an  order  of  this  Court  which  it  thought 
was  crystal  clear  --  right  up  until  the  moment  that  defendant  Gerald  Armstrong 
("Armstrong")  informed  plaintiff  that  he  intended  to  give  the  order  an  interpretation 
which,  if  accurate,  would  act  to  fully  strip  plaintiff,  the  victor  below,  of  all  rights 
and  remedies  while  waiting  for  a  ruling  from  the  Court  of  Appeal.  Armstrong's 
response  to  plaintiff's  simple  and  clear  motion  consists  of:  (1)  a  procedural  attack 
on  the  motion  based  on  re-characterization  of  the  motion  as  something  that  it  is 
not;  and  (2)  a  vicious  ad  hominem  attack  on  plaintiff's  counsel,  intended  to 
obscure  the  fact  that  Armstrong's  own  actions  and  proclamations  are  the  only 
things  that  made  this  motion  necessary  at  all.  Armstrong  has  not  even  attempted 
to  refute  plaintiff's  clear  argument,  firmly  supported  by  relevant  law,  that  the 
Court's  Stay  Order  was  intended  to  stay  the  proceedings  in  this  action,  not  the 
effect  of  the  preliminary  injunction,  and  that  the  Order  requires  clarification  of  this 
point  so  that  Armstrong  will  cease  and  desist  his  admitted  violations  of  the 
injunction  while  the  appeal  is  pending. 

As  demonstrated  below,  plaintiff's  motion  for  clarification  is  not  a  motion  for 
reconsideration  pursuant  to  C.C.P.  §1008.  It  cannot  be  re-defined  by  Armstrong 
just  so  that  Armstrong  can  then  find  it  to  be  procedurally  defective.  Nor  can 
Armstrong's  proclamation  that  the  injunction  no  longer  applies  to  him  be  explained 
away  by  meritless  accusations  of  wrongdoing  directed  at  the  person  of  plaintiff's 
counsel.  Plaintiff  is  entitled  to  the  alternative  relief  which  it  seeks. 

II.  PLAINTIFF'S  REQUEST  FOR  CLARIFICATION  IS 
PROPERLY  BEFORE  THE  COURT 

Armstrong  begins  his  opposition  with  a  lengthy  and  inapposite  attempt  to  re¬ 
categorize  plaintiff's  motion  for  clarification  as  an  improperly  filed  "motion  for 
reconsideration."  However,  his  discussion  of  the  dictates  of  C.C.P.  §1008,  while 
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interesting,  do  not  apply  to  this  case.  A  brief  review  of  the  complete  history  of  the 
Court's  Stay  Order  makes  it  perfectly  plain  that  plaintiff  is  not  seeking  to  re-litigate 
Armstrong's  motion  for  stay. 


At  the  time  that  Armstrong  moved  to  stay  the  proceedings  in  this  case, 
three  motions  for  summary  adjudication  had  been  filed  by  plaintiff  and  were 
scheduled  for  oral  argument  on  March  31,  1993.  In  addition,  a  contempt 
proceeding  initiated  by  Judge  Sohigian  had  been  continued  by  Judge  Wayne  until 
June  1,  1993.  Armstrong  had  been  ordered  to  answer  questions  in  deposition  by 
this  Court,  but  had  refused  to  do  so  for  a  second  time,  and  knew  that  plaintiff  was 
likely  to  file  yet  another  motion  to  compel  and/or  for  sanctions.  Further,  plaintiff 
had  noticed  the  depositions  of  three  additional  witnesses,  each  of  whom  was 
expected  to  testify  as  to  Armstrong's  violations  of  the  injunction. 

Armstrong  filed  no  oppositions  to  the  summary  adjudication  motions,  but 
instead,  on  the  day  that  they  were  due,  moved  ex  parte  for  alternative  relief:  a  stay 
of  the  proceedings,  or  an  extension  of  time  in  which  to  file  oppositions  to  those 
motions.  In  his  request,  Armstrong  asked  for  a  stay  of  the  trial  court  proceedings 
only.  He  did  not  request  a  stay  of  the  effect  of  the  injunction,  but  simply  used  his 
appeal  of  the  order  of  injunction  as  a  reason  for  requesting  the  stay.  [Ex.  A, 
Armstrong's  Ex  Parte  Application.] 

This  Court  granted  Armstrong's  request  to  have  the  motion  heard  on 
shortened  time,  and,  on  March  23,  1993,  issued  its  Stay  Order.  The  Stay  Order  is 
silent  as  to  the  injunction.  Indeed,  the  relevant  statute  is  expressly  quoted  in  the 
Stay  Order,  but  the  statutory  language  that  would  stay  the  injunction  is  not.  The 
Order  states  only  that  "[t]he  action  is  stayed,"  based  on  C.C.P.  §916.  [Ex.  A  to 
Moving  Papers.]  In  so  holding,  this  Court  quoted  that  portion  of  5916(a)  which 
provides,  "...  an  appeal  stays  proceedings  in  the  trial  court  upon  the  .  .  .  order 
appealed  from  or  upon  matters  embraced  therein  or  affected  thereby.  .  .  ."  This 
Court  did  not  quote  the  next  phrase  of  5916(a),  which  says  "including 
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enforcement  of  the  judgment  or  order.  .  .  This  is  consistent  with  the  case  law, 
which  uniformly  holds  that  a  prohibitory  injunction  is  net  stayed  while  an  appeal  is 
pending.  Moving  Papers  at  8  -  10.  Plaintiff  reasonably  interpreted  the  Court's 
Order  to  mean  that  although  the  proceedings  were  stayed,  Armstrong  was  still 
bound  by  the  Injunction. 

On  May  3,  1993,  Armstrong  expressed  a  directly  contrary  opinion  and 
intention,  an  opinion  reiterated  by  his  counsel  in  Armstrong's  opposing  papers. 
[Opp.  at  3  -  4.]  Clarification  of  the  Stay  Order  is  thus  necessary  to  ensure  that 
Armstrong  does  not  follow  through  on  his  expressed  intention  to  violate  the 
injunction  and  "speak,  write  and  appear  as  I  am  so  guided."  [Ex.  B  to  Moving 
Papers,  Armstrong's  Letter.] 

This  is  the  issue  presented  in  plaintiff's  motion.  This  issue  has  never  been 
considered  by  this  Court.  Indeed,  this  issue  never  existed  until  Armstrong  wrote  to 
plaintiff's  counsel,  and  insisted  that  he  was,  by  the  Court's  Stay  Order,  freed  of 
any  obligation  to  comply  with  the  injunction.  Until  the  parties  disagreed  as  to  the 
meaning  of  the  Stay  Order,  there  was  no  need  to  clarify  it.  By  this  motion,  plaintiff 
fully  and  precisely  identified  the  relief  it  was  seeking,  the  recent  action  of 
Armstrong  which  necessitated  the  relief,  and  the  earlier  order  which  now  requires 
clarification.1 

Armstrong  cites  but  a  single  case  to  support  his  proposition  that  plaintiff's 
motion  should  be  considered  a  motion  for  reconsideration  rather  than  the 
clarification  motion  that  it  is,  Curtin  v.  Koskev  (1991)  231  Cal.App.3d  873,  282 

1  In  the  event  that  the  Court  does  find  that  the  injunction  should  be  stayed, 
plaintiff  alternatively  requests  that  Armstrong  be  required  to  post  an  undertaking. 

In  light  of  the  undertaking  already  posted  by  plaintiff,  upon  the  granting  of  the 
injunction,  and  in  light  of  the  finding  by  Judge  Sohigian  that  the  injunction  is 
necessary  to  prevent  irreparable  harm  to  plaintiff,  this  is  hardly  an  unfair  request. 
Moreover,  if  the  Court  determines,  as  plaintiff  thought  that  it  already  had,  that  the 
injunction  is  not  stayed,  then  no  undertaking  is  necessary. 
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Cal.Rptr.  706.  In  Curtin,  the  plaintiff  moved  for  trial  preference.  On  the  same  day 
that  the  plaintiff's  motion  was  set  for  hearing,  the  defendant  moved  to  dismiss  the 
case  for  failure  to  prosecute.  The  motions  were  heard  by  different  judges,  and 
both  were  granted.  On  appeal,  plaintiff  argued  that  defendant's  motion  to  dismiss 
was  really  a  motion  for  reconsideration  of  the  trial-setting  motion,  and  should  not 
have  been  heard  by  a  different  judge.  The  Court  of  Appeal  did  nol  decide  that  "to 
the  extent  the  second  motion  raise[d]  the  same  issues  upon  which  [thej  court 
already  ruled  ...  it  [was],  in  effect,  a  motion  for  reconsideration,"  as  suggested  by 
Armstrong.  Oppo.  at  3.  Rather,  noting  that  all  of  the  issues  decided  by  the  judge 
who  heard  plaintiff's  motion  mav  have  been  the  same  as  those  decided  by  the 
second  judge,  but,  equally,  might  not  have  been,  the  Court  of  Appeal  remanded 
the  case  to  the  trial  court  for  further  proceedings.  231  Cal.App.  at  877-878. 

Here,  as  demonstrated,  the  issues  are  not  the  same,  but  very  different.  Indeed, 
the  issues  presented  by  this  motion  did  not  even  exist  until  long  after  the  stay 
order  was  entered.  The  cases  recited  by  Armstrong  which  examine,  interpret  or 
discuss  C.C.P.  §1008  are,  accordingly,  irrelevant  to  this  motion,  and  should  be 
disregarded. 

This  is  not  a  motion  for  reconsideration  of  the  Court's  Stay  Order.  If  it 
were,  plaintiff  would  obviously  be  attempting  to  have  the  stay  lifted,  and  its 
motions  for  summary  adjudication  and  trial  date  replaced  on  the  Court's  calendar. 

It  is  just  what  it  is  labelled  --  a  request  that  the  Court  clarify,  for  plaintiff  and  for 
Armstrong,  the  full  meaning  and  import  of  its  Stay  Order. 

III.  ARMSTRONG'S  PERSONAL  VENDETTA  AGAINST  PLAINTIFF'S 

COUNSEL  SHOULD  NOT  BE  COUNTENANCED  BY  THIS  COURT 

Armstrong's  only  remaining  argument  is  a  confused  diatribe  against 
plaintiff's  counsel,  which  argues  that  both  plaintiff  and  its  counsel  should  lose  this 
motion  and  be  sanctioned  for  the  claimed  "misconduct"  of  preventing  Armstrong, 
in  advance,  from  yet  again  breaching  his  Settlement  Agreement  and  incurring  a 
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debt  of  $50,000  in  liquidated  damages.  The  truth,  however,  is  not  the  dramatic 
tale  Armstrong  weaves,  but  it  does  demonstrate  graphically  the  need  which 
plaintiff  has  for  further  relief  from  this  Court. 

Counsel  sent  a  letter  to  both  of  Armstrong's  attorneys,  and  to  Armstrong  si 
his  attorney's  office,  concerning  a  matter  not  yet  the  subject  of  litigation  -- 
Armstrong's  proposed  breach  of  the  Settlement  Agreement,  scheduled  by 
Armstrong  to  occur  within  hours  of  the  sending  of  the  letter.  [Declaration  of  Laurie 
J.  Bartilson,  1  2.]  Not  only  was  Armstrong  not  yet  represented  by  anyone 
concerning  that  proposed  breach,  but  counsel  reasonably  wanted  to  be  certain  that 
Armstrong  and  his  attorneys  all  received  notice  that  her  client  would  not  ignore 
any  proposed  breach  of  the  Agreement,  but  would  take  appropriate  legal  action  to 
enforce  the  Agreement.2  [Id.]  The  letter  "invited"  no  response  from  Armstrong  or 
his  attorneys,  other  than  that  Armstrong  forego  the  proposed  media  appearance. 
[Ex.  A  to  Opposing  Papers.]  The  letter  makes  no  mention  of  this  case,  the  Stay 
Order,  or  the  preliminary  injunction.  [M.]  Armstrong's  responsive  letter,  and  his 
comments  therein  concerning  his  interpretation  of  the  Stay  Order,  were  his  own 
gratuitous  origination.3  By  boasting  that  he  intended  future  violations  not  only  of 
the  settlement  agreement  (not  the  subject  of  this  litigation,  but  of  litigation  yet  to 


2  Further,  counsel  had  no  guarantee  that,  should  a  new  action  arise  out  of 
Armstrong's  intended  breach,  he  would  be  represented  by  Greene.  Indeed, 
Armstrong  has  been  represented  by  multiple  attorneys  over  the  years  in  litigation 
and  non-litigation  matters  involving  plaintiff,  including,  in  addition  to  Greene,  Paul 
Morantz  and  Toby  Plevin. 

3  Indeed,  Armstrong  has  a  habit  of  sending  letters  to  opposing  counsel,  with  or 
without  his  attorneys'  advice.  See,  e.a..  Ex.  G  to  Moving  Papers,  a  letter  sent  on 
December  22,  1992  to  plaintiff's  counsel.  Armstrong's  attorneys  not  only  did  not 
draft  the  letter;  they  claimed  the  Fifth  Amendment  privilege  on  his  behalf  when  he 
was  questioned  about  it  in  deposition.  [Moving  Papers  at  5.] 
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I 


come),  but  also  of  the  injunction,  Armstrong  made  the  instant  motion  necessary.4 

Armstrong's  bizarre  emphasis  on  the  sending  of  notice  by  plaintiff's  counsel 
must  be  juxtaposed  against  his  silence  as  to  the  matters  contained  in  his  letter  of 
May  3,  1993.  The  letter  plainly  provides  an  interpretation  of  the  Stay  Order  which 
is  harmful  to  plaintiff,  and  not  supported  by  the  record.  Armstrong's  announced 
intention  to  violate  at  whim  both  the  Agreement  and  the  injunction  are  the  matters 
for  outrage  here,  not  CSI's  reasonable  efforts  to  protect  its  bargained-for  rights. 

A.  CLARIFICATION  OR  AN  UNDERTAKING  ARE  WARRANTED 

In  1 5  pages  of  compressed  text,  Armstrong  has  not  once  refuted  the  merits 
of  plaintiff's  argument  that  either  clarification  or  an  undertaking  are  in  order.  As 
demonstrated  in  the  Moving  Papers: 

♦  A  line  of  California  cases,  unbroken  for  more  than  one  hundred  years, 
provides  that,  pursuant  to  C.C.P.  §91 6(a)  and  its  predecessor,  former  C.C.P. 

§949,  "mandatory  injunctions  are  automatically  stayed  by  appeal  unless  otherwise 
provided  by  statute.  Prohibitory  injunctions,  however,  are  not  stayed." 

Agricultural  Labor  Relations  Board  v.  Kern  Countv  Superior  Court  (1984)  149 
Cal.App.3d  709,  712,  fn.  2,  196  Cal.Rptr.  920,  922  (citations  omitted);  Dewev  v. 
Superior  Court  (1889)  81  Cal.  64,  67-68,  22  P.  333;  Rubin  v.  American 
Sportsmen  Television  Equity  Soc.  (1951)  102  Cal.App.2d  288,  227  P.2d  303. 

Here,  the  Injunction  prohibits  Armstrong  from  engaging  in  a  course  of  conduct 
which  the  Court  found  to  be  in  violation  of  a  valid  Settlement  Agreement.  There  is 
no  authority  for  the  staying  of  such  an  injunction. 

♦  Indeed,  in  issuing  the  Injunction,  Judge  Sohigian  has  already  examined 
the  equities,  and  found  that,  if  the  Injunction  were  not  in  place,  Armstrong's 

4  Armstrong  also  places  great  emphasis  on  his  counsel's  vacation  at  the  time  of 
the  incident.  Counsel  for  plaintiff  had  no  idea  if  Mr.  Greene  was  in  town  or  not  at 
the  time  that  she  sent  her  letter;  indeed,  she  sent  it  to  both  of  Armstrong's  counsel 
of  record  in  the  case  and  to  Armstrong  himself  to  ensure  that  notice  would  actually 
be  received.  [Bartilson  Dec.,  11  4,8.] 
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"threatened  acts  which  are  restrained  by  the  order  .  .  .  would  do  irreparable  harm 
to  plaintiff  which  could  not  be  compensated  by  monetary  damages."  [Ex.  E  to 
Moving  Papers  at  1.]  Without  the  Injunction,  plaintiff  is  deprived  of  the  benefits  of 
the  Settlement  Agreement  on  a  daily  basis,  without  the  possibility  of  adequate 
compensation  and  with  literally  no  remedy  to  restrain  or  impede  Armstrong's 
heedless  misconduct. 

♦  Moreover,  C.C.P.  §91 7.9(a)  provides  in  relevant  part  that: 

The  perfecting  of  an  appeal  shall  not  stay  enforcement  of  the 
judgment  or  order  in  cases  not  provided  for  in  Sections  917.1  through 
917.8  if  the  trial  court,  in  its  discretion,  requires  an  undertaking  and 
the  undertaking  is  not  given.  The  undertaking  shall  be  in  the  sum 
fixed  by  the  court;  it  shall  be  conditioned  upon  the  performance  of  the 
judgment  or  order  appealed  from  if  the  judgment  or  order  is  affirmed  . 

.  .  and  it  shall  provide  that  if  the  judgment  or  order  appealed  from  or 
any  part  of  it  is  affirmed  .  .  .  the  appellant  will  pay  all  damages  which 
the  respondent  may  sustain  by  reason  of  the  stay  in  the  enforcement 
of  the  judgment. 

♦  This  Code  section,  and  its  predecessor,  C.C.P.  §949,  have  frequently 
been  used  by  California  courts  to  protect  successful  litigants  during  the  sometimes- 
lengthy  appellate  process.  Conrad  v.  Superior  Court  (1988)  201  Cal.App.3d  1362, 
247  Cal.Rptr.  712;  Mav  v.  Mav  (1969)  275  Cal.App.2d  264,  79  Cal.Rptr.  622. 

♦  Section  917.9  undertakings  are  set  pursuant  to  the  trial  court's 
discretion,  but  they  serve  the  purpose,  like  all  undertakings,  of  preventing  a  losing 
party  from  turning  the  prevailing  party's  trial  court  verdict  into  a  Pyrrhic  victory. 
Such  undertakings  ensure  that  while  an  appeal  is  pending,  the  appellant  does  not 
pursue  a  course  of  conduct  which  causes  further  damage  to  the  successful 
respondent,  and  which  leaves  the  respondent  without  adequate  compensation. 

Here,  Armstrong  has  sworn  that  he  intends  to  continue  violating  the  order 
from  which  he  has  appealed,  regardless  of  what  a  court  tells  him.  Each  time  that 
he  violates  the  order  by  aiding  another  litigant  against  the  Church,  the  Church  is 
harmed,  in  a  manner  which  Judge  Sohigian  has  already  termed  irreparable.  A  stay 
of  the  Injunction,  without  any  conditions,  solely  because  of  Armstrong's  appeal  of 
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the  Injunction,  thus  acts  as  a  significant  injustice  to  plaintiff,  who  has  acted  in  this 
matter  only  to  pursue  and  obtain  that  which  it  lawfully  bargained  for  six  years  ago. 

The  Church  was  required  to  post  a  bond  of  $75,000  when  the  Injunction 
issued,  which  it  posted  promptly.  Unless  Armstrong  is  required  to  post  a  similar 
undertaking,  the  Church  will  be  subjected  to  the  injustice  of  winning  below,  yet 
being  the  only  party  required  to  "guarantee"  a  judgment. 

IV.  CONCLUSION 

Armstrong,  enjoined  by  this  Court  on  May  28,  1992,  from  inflicting  further 
harm  on  plaintiff  pending  the  trial  of  this  matter,  has  obtained  a  stay  of  all 
proceedings  which  requires  clarification  if  plaintiff's  rights  are  to  be  preserved. 
Armstrong  has  responded  to  plaintiff's  meritorious  motion  with  reference  to 
irrelevant  code  sections,  and  with  a  vicious  attack  on  plaintiff's  counsel,  but 
without  any  response  to  the  merits  of  the  motion.  As  demonstrated  herein, 
Armstrong's  attacks,  and  his  request  for  sanctions  based  on  those  attacks,  are 
meritless.  Further,  Armstrong's  conduct  preceding  this  action  and  during  its 
pendency,  illustrates  that  Armstrong  is  determined  to  continue  his  violation  of 
plaintiff's  rights  under  the  Settlement  Agreement,  and  that  he  will  use  any  excuse 
to  justify  his  conduct  in  doing  so.  Case  law  is  clear  both  that  the  Injunction  issued 
in  this  case  is  prohibitory,  and  thus  not  stayed  pending  appeal,  and  that  plaintiff  is 
entitled  to  the  posting  of  an  undertaking  by  Armstrong  while  his  requested  stay 
prevents  plaintiff  from  obtaining  a  trial  of  this  action  on  its  merits. 

Accordingly,  plaintiff  requests  that  the  Court:  (1)  grant 
III 
III 
III 
III 
III 
III 
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the  relief  requested  in  plaintiff's  moving  papers;  and  (2)  deny  defendant's  request 
for  sanctions. 


Dated:  May  21,  1993  Respectfully  submitted. 


BOWLES  &  MOXON 


WILSON,  RYAN  &  CAMPILONGO 

Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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DECLARATION  OF  LAURIE  J.  BARTILSON 


I,  LAURIE  J.  BARTILSON,  hereby  declare: 

1 .  lama  member  of  the  law  firm  of  Bowles  &  Moxon  and  am  an 
attorney  admitted  to  practice  in  the  State  of  California.  My  firm  represents  plaintiff 
Church  of  Scientology  International  ("Church")  in  the  instant  case.  I  have  personal 
knowledge  of  the  matters  specified  in  this  declaration  and,  if  called  upon  to  testify 
on  such  matters,  would  and  could  do  so  competently. 

2.  On  April  28,  1993,  I  was  informed  by  my  client  that  a  radio  station  in 
San  Francisco,  KFAX,  was  advertising  that  Armstrong  intended  to  appear  on  a 
radio  broadcast  later  that  day,  and  discuss  his  alleged  experiences  with 
Scientology. 

3.  Such  an  appearance  would  constitute  a  new  violation  of  the 
Settlement  Agreement,  for  which  the  Church  had  no  pending  claim. 

4.  I  immediately  sent  a  letter  to  both  of  Armstrong's  attorneys  of  record 
in  this  case,  Paul  Morantz  and  Ford  Greene,  and  to  Armstrong  in  care  of  attorney 
Greene's  office,  concerning  Armstrong's  proposed  breach  of  the  Settlement 
Agreement. 

5.  In  doing  so,  I  reasonably  wanted  to  be  certain  that  Armstrong  and  his 
attorneys  all  received  notice  that  my  client  would  not  ignore  any  proposed  breach 
of  the  Agreement,  but  would  take  appropriate  legal  action  to  enforce  the 
Agreement. 

6.  I  had  no  guarantee  that,  should  a  new  action  arise  out  of  Armstrong's 
intended  breach,  he  would  be  represented  by  Greene.  Indeed,  Armstrong  has  been 
represented  by  multiple  attorneys  over  the  years  in  which  I  have  been  involved  in 
litigation. and  non-litigation  matters  concerning  Armstrong,  including,  in  addition  to 
Greene,  Paul  Morantz  and  Toby  Plevin. 

7.  Armstrong  has  a  habit  of  sending  letters  to  opposing  counsel,  with  or 
without  his  attorneys'  advice.  On  December  22,  1992,  for  example,  he  sent  a 
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letter  to  me  which  is  attached  as  an  exhibit  to  the  moving  papers  herein. 
Armstrong's  attorneys  not  only  did  not  draft  the  letter;  they  claimed  the  Fifth 
Amendment  privilege  on  his  behalf  when  he  was  questioned  about  it  in  deposition. 


8.  I  had  no  idea  where  Mr.  Greene  was  on  April  28,  1993,  when  I  sent 
the  letter  to  Armstrong.  I  do  not  keep  track  of  his  whereabouts,  and  he  made  no 
effort  to  inform  me  concerning  his  vacation  plans.  I  sent  the  letter  to  both  of 
Armstrong's  counsel  of  record  in  the  case  and  to  Armstrong  himself  to  ensure  that 
notice  would  actually  be  received. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the  State  of  California 
that  the  foregoing  is  true  and  correct. 

Executed  this  7ict  Hau  nf  Maw  1QQ3  at  i  ns  Annaias  California. 


H:ARMSTRON\CLARIFY.DEC 


2 


EXHIBIT  A 


/<•  V«/  v 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


HUB  LAW  OFFICES 
Ford  Greene,  Esquire 
California  State  Bar  No.  107601 
711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960-1949 
Telephone:  (415)  258-0360 

PAUL  MORANTZ,  ESQ. 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 
(213)  459-4745 

Attorney  for  Defendant 
GERALD  ARMSTRONG 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


)  NO.  BC  052395 

) 

)  DEFENDANT  ARMSTRONG'S  EX  PARTE 

)  APPLICATION  FOR  STAY  OF 

)  PROCEEDINGS ,  OR,  IN  THE 

)  ALTERNATIVE  FOR  A  TEMPORARY 

)  STAY  OF  PROCEEDINGS  PENDING 

)  BRIEFING  ON  A  MOTION  FOR  STAY, 

)  OR,  IN  THE  FURTHER  ALTERNATIVE 

)  FOR  AN  EXTENSION  OF  TIME  TO 

)  OPPOSE  MOTIONS  FOR  SUMMARY 

)  ADJUDICATION?  POINTS  AND 

)  AUTHORITIES:  DECLARATION _ 

) 

)  Date:  March  17,  1993 

Time:  8:30  a.m. 

Dept :  3  0 

Motion  Cut  Off:  April  5,  1993 
Discovery  Cut  Off:  4/5/93 
Trial  Date:  May  3,  1993 

TO  DEFENDANT  CHURCH  OF  SCIENTOLOGY  INTERNATIONAL  AND  ITS 
ATTORNEYS  OF  RECORD: 

PLEASE  TAKE  NOTICE  that  on  March  17,  1993,  at  8:30  a.m.  or  as 
soon  thereafter  as  the  matter  may  be  heard  in  Department  3  0  of  the 
above-entitled  Court,  defendant  Gerald  Armstrong  will  submit  his 


CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation; 

Plaintiffs, 

vs . 

GERALD  ARMSTRONG;  DOES  1 
through  25,  inclusive, 

Defendants . 
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ex  parte  application  requesting  that  the  Court  issue  an  Order 

staying  all  proceedings  herein  until  the  Court  of  Appeal  issues 
its  opinion  in  the  appeal  of  the  injunction  issued  herein  on  May 
28,  1992,  or,  in  the  alternative,  that  the  Court  issue  an  Order 
staying  all  proceedings  herein  until  the  parties  have  had  an 
opportunity  to  fully  brief  and  litigate  a  motion  for  a  stay  of  all 
proceedings  pending  the  determination  of  Defendant  Armstrong's 
appeal  of  the  aforesaid  injunction,  or,  in  the  further 
alternative,  that  the  Court  issue  an  extension  of  time  for 
Armstrong  to  file  his  oppositions  to  Scientology's  three  pending 
motions  for  summary  adjudication. 

The  grounds  for  this  application  are  as  follows: 

1.  Since  the  injunction  is  mandatory  in  effect  and  since  the 

appeal  thereof  embraces  within  its  scope  the  legality  of  the 
contract  upon  which  it  is  based,  trial  proceedings  are  subject  to 
the  automatic  stay  provisions  of  Code  of  Civil  Procedure  section 
916  (a);  Paramount  Pictures  Coro,  v.  Davis  (1964)  228  Cal.App.2d 
827,  835;  Hayworth  v.  City  of  Oakland  (1982)  129  Cal.App.3d  723, 

727. 

2.  Since  there  is  a  pending  contempt  proceeding  set  for  June 

1,  1993,  one  month  after  trial  of  this  action  is  scheduled  to 

commence,  Armstrong  is  given  the  Hobson's  choice  of  having  to 

choose  between  asserting  his  Fifth  Amendment  right  against  self- 

incrimination  and  risk  evidentiary  sanctions  at  trial,  or 

.  .  .  1 

incriminating  himself  so  that  he  may  participate  in  his  defense  in 

✓ 

the  civil  trial.  The  appropriate  remedy  for  this  situation  is  to 
stay  the  trial  court  proceedings  until  the  Court  of  Appeal  has 
ruled  on  the  legality  of  the  injunction  and  contract  which  it 
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purports  to  enforce.  Pacers.  Inc,  v.  Superior  Court  (Needham' 

(1984)  162  Cal . App . 3d  686,  690 

3.  Scientology's  three  pending  motions  for  summary 
adjudication  would  be  mooted  if  the  Court  of  Appeal  reversed  the 
Sohigian  injunction  because  the  same  defenses  Armstrong  asserted 
against  injunctive  relief  are  asserted  as  affirmative  defenses 
against  the  legality  of  the  contract. 

4.  Claiming  Armstrong's  assertion  of  the  Fifth  Amendment  as 
a  justification,  Scientology  has  started  to  subpoena  all  of  Ford 
Greene's  ex-Scientologist  clients  for  deposition.  If  the  Court  of 
Appeal  holds  that  the  contract  is  illegal  and  unenforceable, 
Scientology  will  have  no  justification  for  the  harassment  of 
Greene's  ex-Scientologist  clients. 

Additional  legal  grounds  for  this  application  are  Local  Rule 
261  et.  seq.  and  California  Rules  of  Court  Rule  379. 

This  ex  parte  application  is  based  upon  this  notice,  the 
attached  declaration  of  Ford  Greene,  the  Court's  files  and  records 
in  this  case  and  upon  such  further  and  additional  matter  as 
presented  to  the  Court. 

DATED:  March  16,  1993 

By: _ 
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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 


I.  INTRODUCTION 

This  ex  parte  application  seeks  a  stay  of  all  proceedings  in 
the  trial  court.  Whether  or  not  the  contract  at  the  heart  of  this 
case  is  illegal  is  before  the  Second  District  Court  of  Appeal 
which  will  issue  its  decision  in  the  near  future.  If  the  Court  of 
Appeal  holds  that  the  contract  is  illegal,  trial  court  proceedings 
will  be  largely,  if  not  entirely,  mooted. 

There  is  a  contempt  proceeding  pending  against  Mr.  Armstrong 
on  June  1,  1993.  Mr.  Armstrong  is  entitled  to  the  protections  of 
the  Fifth  Amendment  right  against  self-incrimination.  He  has  been 
placed  in  the  untenable  position  of  having  to  either  sacrifice 
that  constitutional  right  so  that  he  can  defend  himself  now  and  at 
the  civil  trial  set  for  May  3,  1993,  or  potentially  incriminate 
himself  in  the  future  criminal  proceeding  so  that  he  can  civilly 
defend  himself  now. 

Scientology  has  filed  two  feet  worth  of  summary  judgment 
motions.  If  the  Court  of  Appeal  finds  the  contract  is  illegal, 
all  the  work  of  the  parties  and  the  Court  from  here  on  out  will  be 
wasted. 

Scientology  is  now  attempting  to  take  the  depositions  of  Mr. 
Greene's  other  ex-Scientology  clients.  A  stay  will  avoid  the 
necessity  of  seeking  a  protective  order  to  prevent  such 
harassment.  If  the  Court  of  Appeal  holds  that  the  contract  is 

illegal,  the  trial  of  this  case  will  becdme  moot. 

* 

Since  the  central  issue  of  this  entire  case  -  whether  or  not 
the  contract  is  legal  and  enforceable  -  is  before  the  Court  of 
Appeal,  we  should  await  its  decision  rather  than  waste  time, 

Page  1.  defehdart  armstsobg's  ex  parte  application  re  stay  of  proceedings 
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effort,  resources  and  money. 


II.  STATEMENT  OF  FACTS 

From  August  1991  through  May  1992  Gerald  Armstrong  worked 
freely  as  a  clerk  and  paralegal  for  Ford  Greene.  On  May  28,  1992, 
the  Honorable  Ronald  M.  Sohigian  issued  a  preliminary  injunction 
in  this  case.  The  injunction  altered  the  status  quo  by  altering 
the  terms  and  conditions  of  Armstrong's  employment. 

The  injunction  states  that  Armstrong  could  continue  "engaging 
in  gainful  employment  rendering  clerical  or  paralegal  services  not 
contrary  to  the  terms  and  conditions  of  this  order."  What  was 
"contrary  to  the  terms  and  conditions  of  [the]  order"  was  "doing 
directly  or  indirectly"  certain  acts.  Those  acts  fell  into  two 
general  categories.  The  first  category  was  defined  as 
"voluntarily  assisting"  any  private  plaintiff  litigant  intending 
to  make,  press,  arbitrate  or  litigate  a  claim  against  Scientology 
"regarding  such  claim  or  regarding  pressing,  arbitrating,  or 
litigating  it."  The  second  category  was  defined  as  "voluntarily 
assisting"  any  private  plaintiff  litigant. 

Since  the  issuance  of  the  injunction,  Scientology  requested 
that  this  Court  hold  defendant  Gerald  Armstrong  in  criminal 
contempt  of  that  injunction.  On  March  5,  1993,  the  Honorable 
Diane  Wayne  refused  to  proceed  at  that  time  with  the  contempt 
proceeding.  From  the  bench  the  Court  stated  that  while  at  first 

she  thought  the  injunction  was  not  ambiguous,  when  she  read  the 

1 

comments  of  Judge  Sohigian  at  the  hearing  on  Scientology's  motion 
for  a  preliminary  injunction  her  opinion  changed.  Indeed,  her 
opinion  changed  such  that  she  considered  that  it  would  be  a  waste 
of  time  for  court  and  counsel  to  proceed  on  the  contempt 


Page  2 . 


DEFENDANT  ARMSTRONG'S  EC  PARTS  APPLICATION  RE  STAY  OF  PROCEEDINGS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LS 

Lire 

£  Ehrd 

4960 

) 


proceeding,  in  effect  staving  the  contempt  proceedings  until  June 
1  for  the  expressly  stated  ground  that  a  decision  from  the  Court 
of  Appeal  would  be  forthcoming  by  that  date.  One  stated  reason 
for  her  change  of  opinion  was  that  in  light  of  Judge  Sohigian's 
comments  on  the  record,  the  injunction  was  not  clearly  enforceable 
and  she  had  a  serious  question  as  to  its  legality.  Therefore, 
since  the  legality  of  the  contract  was,  and  is,  before  the  Court 
of  Appeal,  she  determined  it  would  be  a  waste  of  time  to  address 
the  instances  of  contempt  alleged  to  have  been  committed  by 
Armstrong.  Judge  Wayne  deferred  dealing  with  the  contempt 
until  the  Court  of  Appeal  dealt  with  the  issue  of  the  illegality 


1  Currently,  the  grant  of  the  preliminary  injunction  in 
this  case  is  on  appeal  before  Division  3  of  the  Second  District. 
Appellant's  opening  brief  was  filed  on  January  20,  1993. 
Respondent's  brief  is  due  on  March  22,  1993.  Since  the  issues 
going  to  the  illegality  of  the  agreement  from  which  the  injunction 
was  derived  are  before  the  appellate  court,  it  would  further 
judicial  economy  and  the  administration  of  justice  for  this  Court, 
as  Judge  Wayne  did  with  the  OSC  re  Contempt,  to  defer  further 
action  in  this  case  pending  the  appellate  court's  determination  of 
the  issues. 

One  reason  for  this  is  the  disparate  manner  in  which  various 
departments  of  this  Court  have  dealt  with  Armstrong's  assertion 
that  the  agreement  is  illegal.  Originally,  Scientology  tried  to 
enforce  the  settlement  contract  in  Department  56,  before  Judge 
Geernaert  who,  upon  his  review  of  the  settlement  contract,  noted 
that  it  violated  public  policy.  He  stated: 

"And  I  make  sure  that  it  is  the  kind  of  clear  and  concise 
order  that  can  be  the  subject  of  a  contempt  proceeding.  So 
my  belief  is  Judge  Breckenridge,  being  a  very  careful  judge, 
follows  about  the  same  practice  and  if  he  had  been  presented 
with  that  whole  agreement  and  if  he  had  been  asked  to  order 
its  performance,  he  would  have  dug  his  feet  in  because  that 
is  one  of  the  —  I  have  seen  —  I  can't  say  —  I'll  say  one 
of  the  most  ambiguous,  one-sided  agreements  I  have  ever  read. 
And  I  would  not  have  ordered  the  enforcement  of  hardly  any  of 
the  terms  had  I  been  asked  to,  even  on  the  threat  that,  okay, 
the  case  is  not  settled. 

I  know  we  like  to  settle  cases.  But  we  don't  want  to  settle 
cases  and,  in  effect,  prostrate  the  court  system  into  making 
an  order  which  is  not  fair  or  in  the  public  interest. “ 
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3  . 


On  March  2,  1993  Scientology  served  three  motions  for  summary 
adjudication  on  defendant,  setting  the  hearing  thereon  for  March 
31,  1993,  two  court  days  before  motions  are  cut-off.  f/  Said 

motions  have  any  good  faith  basis  only  if  Armstrong's  defenses  are 
entirely  without  merit.  If  the  court  of  appeal  invalidates 

the  injunction,  it  will  be  on  the  basis  of  the  same  arguments  and 
defenses  applicable  to  the  contract.  That  is,  the  contract  is 
illegal  because  it  is  overbroad,  ambiguous,  violates  public 
policy,  constitutes  an  illegal  restraint  of  trade  and  is  a  prior 
restraint  against  free  speech.  If  the  appeal  is  granted, 
Scientology's  summary  judgment  motions  will  be  denied  because  the 
same  defenses  are  applicable  thereto.  Therefore,  since  the 
legality  of  the  contract  is  before  the  court  of  appeal,  it  would 
be  a  waste  of  time  to  engage  in  litigation  concerning  which  a 


LASC  Law  and  Discovery  Manual  5  212  states  "Motions  set 
close  to  the  cutoff  date  are  disfavored." 

3  Even  if  Armstrong's  legal  defenses  are  held  to  be 
without  merit,  his  factual  defense  based  upon  his  Eleventh 
Affirmative  Defense  of  conflict  of  interest  of  his  counsel  when 
entering  the  settlement  contract  raises  an  issue  of  fact.  In 
part,  said  affirmative  defense  states:  "Plaintiff  is  barred  from 
bringing  this  action  against  these  defendants,  and  each  of  them, 
because  defendant  Armstrong's  former  attorney,  Michael  Flynn,  in 
conjunction  with  settling  Armstrong's  ca^e  against  Scientology- 
related  entities,  also  settled  30  other  cases,  including  cases  of 
his  own  against  Scientology-related  defendants  without  procuring 
outside  counsel  for  defendant."  Thus,  it  would  appear  that 
Scientology's  motions  for  summary  adjudication  have  been  brought 
more  for  the  purpose  of  burdening,  oppressing  and  harassing 
Armstrong  to  as  to  trammel  his  effort  to  prepare  for  trial,  rather 
than  for  any  legitimate,  good  faith  reason. 
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decision  from  the  court  of  appeal  will  be  dispositive.  'J 

On  March  5,  1993,  Judge  Wayne  continued  the  hearing  on  the 
OSC  re  Contempt  to  June  1,  1993.  In  consequence,  Gerald  Armstrong 
has  been  put  in  a  legally  impossible  position.  Pursuant  to  the 
contempt  proceeding,  Scientology  is  requesting  that  Armstrong  be 
jailed  for  40  days. 

On  March  10,  1993,  Scientology  resumed  the  deposition  of  Mr. 
Armstrong.  During  the  course  of  said  deposition  Mr.  Armstrong  was 
compelled  to  assert  his  Fifth  Amendment  right  against  self¬ 
incrimination  to  a  number  of  questions  because  the  contempt 
proceeding  is  still  pending  against  him. 

Subsequent  to  his  deposition,  Scientology  has  indicated  its 
intention  to  depose  Ford  Greene's  ex-Scientologist  clients  based 
upon  the  assertion  that  if  Scientology  cannot  obtain  information 
from  Armstrong,  it  must  obtain  such  information  elsewhere.  Greene 
Decl.  1  5. 

LEGAL  ARGUMENT 

III.  TRIAL  PROCEEDINGS  SHOULD  BE  AUTOMATICALLY  STAYED 

Code  of  Civil  Procedure  §  916  (a)  states: 

Except  as  provided  in  Sections  917.1  to  917.9, 
inclusive,  and  Section  116.810,  the  perfecting  of  an 
appeal  stays  the  proceedings  in  the  trial  court  upon  the 
judgment  or  order  appealed  from  or  upon  the  matters 
embraced  therein  or  affected  thereby,  including 
enforcement  of  the  judgment  or  order,  but  the  trial 
court  may  proceed  on  any  other  matter  embraced  in  the 
action  and  not  affected  by  the  judgment  or  order. 

In  Hayworth  v.  City  of  Oakland  ( 198^2 )  129  Cal.App.3d  723, 

727,  181  CR  214,  the  First  District  held  that  the  rule  of 

4  The  court  should  also  note  that  in  an  apparent  attempt 
to  circumvent  the  15-page  rule,  Scientology  has  filed  three 
motions  for  summary  adjudication. 
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automatic  stay  does  not  apply  to  an  injunction  which  is 
"prohibitory"  in  nature,  it  does  apply  to  an  injunction  that  is 

"mandatory "  in  nature. 

An  injunction  is  prohibitory  if  it  merely  has  the  effect 
of  preserving  the  subject  of  litigation  in  statu  quo, 
while  generally  it  is  mandatory  if  it  has  the  effect  of 
compelling  performance  of  a  substantive  act  and 
necessarily  contemplates  a  change  in  the  relative  rights 
of  the  parties  at  the  time  the  injunction  is  granted. 

If  an  injunction  compels  a  party  to  surrender  a  position 
he  holds  and  which  upon  the  facts  alleged  by  him  he  is 
entitled  to  hold,  it  is  mandatory.  [Citations.]  An 
injunction  is  prohibitory  if  its  effect  is  to  leave  the 
parties  in  the  same  position  as  they  were  prior  to  the 
entry  of  the  judgment,  while  it  is  mandatory  in  effect 
if  its  enforcement  would  be  to  change  the  position  of 
the  parties  and  compel  them  to  act  in  accordance  with 
the  judgment  rendered." 

Paramount  Pictures  Corp.  v.  Davis  (1964)  228  Cal.App.2d  827,  835, 
39  CR  791. 

The  Sohigian  injunction  states: 

Defendant  Gerald  Armstrong,  his  agents,  and  persons 
acting  in  concert  or  conspiracy  with  him  (excluding  attorneys 
at  law  who  are  not  said  defendant's  agents  or  retained  by 
him)  are  restrained  and  enjoined  during  the  pendency  of  this 
suit  pending  further  order  of  court  from  doing  directly  or 
indirectly  any  of  the  following: 

Voluntarily  assisting  any  person  (not  a  governmental 
organ  or  entity)  intending  to  make,  intending  to  press, 
intending  to  arbitrate,  or  intending  to  litigate  a  claim 
against  the  persons  referred  to  in  sec.  1  of  the  "Mutual 
Release  of  All  Claims  and  Settlement  Agreement"  of  December, 
1986  regarding  such  claim  or  regarding  pressing,  arbitrating, 
or  litigating  it. 

Voluntarily  assisting  any  person  (not  a  governmental 
organ  or  entity)  arbitrating  or  litigating  a  claim  against 
the  persons  referred  to  in  sec  1  of  the  "Mutual  Release  of 
All  Claims  and  Settlement  Agreement"  of  December,  1986. 

The  court  does  not  intend  by  t*he  foregoing  to  prohibit 
defendant  Armstrong  from  :  (a)  being  reasonably  available  for 
the  service  of  subpoenas  on  him;  (b)  accepting  service  of 
subpoenas  on  him  without  physical  resistance,  obstructive 
tactics,  or  flight;  (c)  testifying  fully  and  fairly  in 
response  to  properly  put  questions  either  in  deposition,  at 
trial,  or  in  other  legal  or  arbitration  proceedings;  (d) 
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properly  reporting  or  disclosing  to  authorities  criminal 
conduct  of  the  persons  referred  to  in  sec.  1  of  the  "Mutual 
Release  of  All  Claims  and  Settlement  Agreement"  of  December, 
1986;  or  (e)  engaging  in  gainful  employment  rendering 
clerical  or  paralegal  services  not  contrary  to  the  terms  and 
conditions  of  this  order. " 

Prior  to  the  issuance  of  the  injunction,  Armstrong  could 
engage  in  the  following  conduct  and  activities; 

a.  He  could  speak  freely  to  everyone. 

b.  He  could  execute  declarations  concerning  his  experiences 
in  and  knowledge  of  Scientology  on  behalf  of  private  and 
public  plaintiffs  and  defendants  alike. 

c.  Assist  anyone  in  any  way  not  otherwise  prohibited  by 
law. 

d.  Perform  any  clerical  or  paralegal  work  on  any  case  or 
matter  in  Ford  Greene's  office. 

Subsequent  to  the  issuance  of  the  Sohigian  injunction, 

Armstrong  has  been  unable  to: 

a.  Communicate  his  experiences  in  or  knowledge  of 
Scientology  to  any  other  person  so  that  with  such 
experiences  or  knowledge  of  Scientology  to  any  private 
plaintiff  litigants  lJ  against  Scientology  or  anyone 
intending  to  file  a  claim  against  Scientology  so  as  to 
assist  such  plaintiffs  or  intended  claimants  in  their 
litigation  or  claims; 

b.  Execute  declarations  on  behalf  of  any  private  plaintiff 
against  Scientology; 

c.  Communicate  his  experiences  in  or  knowledge  of 
Scientology  to  any  other  person  so  that  with  such 
experiences  or  knowledge  that  other  person  could  assist 
any  private  litigant  plaintiff  against  Scientology  or 
anyone  intending  to  file  a  claim  against  Scientology  in 
their  litigation  or  claims. 

Subsequent  to  the  issuance  of  the  injunction,  Scientology  has 
claimed,  by  means  of  its  initiation  of  cpntempt  proceedings 
against  Armstrong  that  he  is  prohibited  from  doing  any  of  the 


Armstrong  remains  free  to  communicate  to  governmental 
litigants,  defendant  or  plaintiff,  and  private  litigant 
defendants. 


I 
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a.  Relay  messages  from  Greene's  Scientology  litigation 
clients  to  Greene; 

b.  Relay  communications  from  Greene  to  his  Scientology 
litigation  clients; 

c.  Mail  letters  from  Greene  to  his  Scientology  litigation 
clients ; 

d.  Receive-stamp  mail  from  Greene's  Scientology  litigation 
clients ; 

e.  Log,  route,  mail,  airfreight,  messenger,  fax,  stamp  or 
handle  in  any  way  any  correspondence,  pleadings  or 
documents  of  any  kind  relating  in  any  way  to  any 
litigation  Greene  has  involving  Scientology; 

f.  File  any  documents  of  any  kind  relating  in  any  way  to 
any  litigation  Greene  has  involving  Scientology, 
retrieve  any  documents  from  such  files,  and  maintain 
such  files; 

g.  Copy  or  assemble  any  documents  of  any  kind  relating  in 
any  way  to  any  litigation  Greene  has  involving 
Scientology; 

h.  Advise  Greene  of  anything,  including  errors  or  dangerous 
situations,  which  Armstrong  perceives  while  in  his 
office,  which  may  have  any  effect  on  any  litigation 
involving  Scientology; 

i.  Communicate  his  experiences  in  or  knowledge  of 
Scientology  to  anyone; 

j .  Communicate  with  members  of  the  media  about  any 
knowledge  he  has  concerning  his  present  litigation  with 
Scientology. 

Prior  to  the  issuance  of  the  Sohigian  injunction,  Armstrong 
had  been  performing  all  the  above  stated  clerical  actions  without 
any  threat  that  such  could  constitute  any  violation  of  law. 

Based  upon  the  foregoing  changes  in  circumstances,  it  is 

clear  that  the  injunction  changed  the  status  quo  and  is  mandatory 

* 

in  effect.  It  has  changed  Armstrong's  legal  position  with  respect 
to  his  participation  in  the  administration  of  justice,  his 
position  with  respect  to  his  right  to  free  speech,  his  position 
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of  a  collusive  and  illegal  contract  thereby  requiring  him  to  act 
in  accordance  with  the  injunction. 

IV.  IT  IS  FUNDAMENTALLY  UNFAIR  TO  COMPEL  ARMSTRONG 
TO  CHOOSE  BETWEEN  HIS  FIFTH  AMENDMENT  RIGHT  AND 
HIS  RIGHT  TO  PARTICIPATE  IN  THE  DEFENSE  OF  HIS 
CASE  AS  A  WITNESS 

As  noted,  since  Judge  Wayne  stayed  any  action  of  the  March  5 

contempt  proceeding  by  continuing  the  same  to  June  1,  1993, 

Armstrong  is  subject  to  criminal  jeopardy.  One  the  one  hand 

Armstrong  is  therefore  entitled  to  assert  his  Fifth  Amendment 

right  against  self-incrimination,  City  of  Culver  City  v.  Superior 

Court  38  Cal. 2d  435,  541,  241  P.2d  258;  Uhler  v.  Superior  Court 

(1953)  117  Cal . App . 2d  147,  255  P.2d  29,  32,  while  on  the  other 

hand  he  could  be  subject  to  evidentiary  sanctions  at  trial  for 

asserting  such  right.  Marriage  of  Hoffmeister  (1984)  161 

Cal. App. 3d  1163,  208  CR  345.  It  is  not  fair  for  Armstrong  to  be 

the  subject  of  simultaneous  civil  and  criminal  proceedings  in  the 

same  action  so  that  in  order  to  defendant  himself  civilly  he  must 

run  the  risk  of  incriminating  himself  criminally  based  upon  an 

injunction  the  legality  of  which  is  before  the  Court  of  Appeal. 

In  Pacers.  Inc,  v.  Superior  Court  [ Needham)  (1984)  162 

Cal. App. 3d  686,  690,  208  CR  743,  the  Court  of  Appeal  addressed 

such  a  circumstance  directly.  It  stated; 

Where,  as  here,  a  defendant's  silence  is  constitutionally 
guaranteed,  the  court  should  weigh  the  parties'  competing 
interests  with  a  view  toward  accommpdating  the  interests  of 
both  parties,  if  possible.  An  order  staying  discovery  until 
expiration  of  the  criminal  statute  of  limitations  would  allow 
real  parties  to  prepare  their  lawsuit  while  alleviating 
petitioner's  difficult  choice  between  defending  either  the 
civil  or  criminal  case.  (See  United  States  v.  Kordel.  397 
U.S.  1,  9,  ...  25  L.Ed. 2d  1. ) 


i 
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A  fortiori,  in  the  instant  case  Mr.  Armstrong  is  not  merely 
threatened  with  criminal  proceedings,  he  is  the  subject  of  them. 

*_/  Obviously,  a  stay  of  the  trial  proceedings  until  there  is  a 
ruling  from  the  Court  of  Appeal  will  remedy  this  quandary. 

Armstrong  is  placed  in  the  same  position  in  having  to  deal 
with  the  pending  three  motions  for  summary  adjudication.  He  must 
choose  between  opposing  the  motions  by  means  of  his  testimony 
which  will  have  the  consequence  of  waiving  his  Fifth  Amendment 
privilege,  or  in  order  not  to  waive  the  privilege,  he  must  not 
provide  any  testimony  in  opposition  to  said  motions.  This  is 
fundamentally  unfair. 

V.  SCIENTOLOGY  WOULD  HAVE  NO  RIGHT  TO  INTERROGATE  GREENE'S 

EX- SCIENTOLOGIST  CLIENTS  IF  THE  COURT  OF  APPEAL  RULES 

THAT  THE  CONTRACT  IS  ILLEGAL 

Lastly,  Scientology  has  started  to  subpoena  all  of  Ford 
Greene's  ex-Scientologist  clients  for  deposition.  If  the  Court  of 
Appeal  holds  that  the  contract  is  illegal  and  unenforceable, 
Scientology  will  have  no  justification  for  the  harassment  of 
Greene's  ex-Scientologist  clients.  Greene  Decl.  at  5  5. 

CONCLUSION 

It  is  respectfully  submitted  that  Mr.  Armstrong  has  been  put 
is  a  legally  untenable  position.  Thus,  Mr.  Armstrong  requests 
that  this  Court  issue  an  order  staying  all  proceedings  herein 
until  the  Court  of  Appeal  decides  the  presently  pending  appeal  in 
this  case,  or  in  the  alternative,  temporarily  stay  all  proceedings 

until  a.  motion  for  such  a  stay  can  be  fully  briefed,  or  in  the 

* 

Of  course,  Armstrong  recognizes  that  contempt  are  quasi - 
criminal  proceedings.  Notwithstanding  this  distinction,  however, 
all  criminal  procedural  protections  attach.  LASC  Law  and 
Discovery,  1  332. 
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further  alternative  a  briefing  schedule  be  set  for  Scientology's 

three  pending  motions  for  summary  adjudication. 


If  the  Court  of  Appeal  finds  that  the  contract  is  illegal  and 
trial  court  actions  are  not  meanwhile  stayed,  all  the  trial 
court's  effort  will  be  wasted. 


DATED:  March  16,  1993 


PAUL  MORANTZ 
Attorney  for  Defendant 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  DEFENDANT  ARMSTRONG'S  EX  PARTE  APPLICATION  FOR  A 

STAY  OF  PROCEEDINGS,  OR,  IN  THE  ALTERNATIVE  FOR  A 
TEMPORARY  STAY  OF  PROCEEDINGS  PENDING  BRIEFING  ON  A 
MOTION  FOR  STAY,  OR,  IN  THE  FURTHER  ALTERNATIVE, 

FOR  AN  EXTENSION  OF  TIME  TO  OPPOSE  MOTIONS  FOR 
SUMMARY  ADJUDICATION;  POINTS  AND  AUTHORITIES; 
DECLARATION ;  ORDER 

on  the  following  person(s)  on  the  date  set  forth  below,  by  placing 

a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 

thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 

San  Anselmo,  California: 

Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

PAUL  MORANTZ,  ESQ. 

P.O.  BOX  511 

Pacific  Palisades,  CA  90272 
[x]  (By  Mail) 


[x]  (State) 


DATED:  March  16, 


I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
is  true  and  correct. 


By  Fax 


By  Fax 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Los  Angeles,  California  90028. 

On  May  21,  1993,  I  served  the  foregoing  document  described  as 
PLAINTIFF'S  REPLY  IN  SUPPORT  OF  MOTION  FOR  CLARIFICATION  OR 
ALTERNATIVELY  TO  REQUIRE  THE  POSTING  OF  AN  UNDERTAKING  PENDING 
APPEAL  BY  DEFENDANT  ARMSTRONG;  DECLARATION  OF  LAURIE  J.  BARTILSON 
AND  EXHIBITS  IN  SUPPORT  THEREOF  on  interested  parties  in  this 
action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed 

envelopes  as  stated  on  the  attached  mailing  list? 

[X]  by  placing  [  ]  the  original  [X]  true  copies 

thereof  in  sealed  envelopes  addressed  as  follows; 

FORD  GREENE  [VIA  FEDERAL  EXPRESS] 

HUB  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 


[  ]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[  ]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice  it 
would  be  deposited  with  U.S.  postal  service  on  that 
same  day  with  postage  thereon  fully  prepaid  at  Los 
Angeles,  California  in  the  ordinary  course  of 
business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 


affidavit. 


[X]  via  Federal  Express 

Executed  on  Mav  21.  1993  at  San  Francisco,  California. 

[  ]  ** (BY  PERSONAL  SERVICE)  I  delivered  such 

envelopes  by  hand  to  the  offices  of  the  addressees. 

Executed  on _ ,  at  San  Francisco,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of 
the  State  of  California  that  the  above  is  true  and 
correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Print  of  Type  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 


PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  SS. 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Hollywood,  California  90028. 

On  May  21,  1993  I  served  the  foregoing  document  described  as 
PLAINTIFF'S  REPLY  IN  SUPPORT  OF  MOTION  FOR  CLARIFICATION  OR 
ALTERNATIVELY  TO  REQUIRE  THE  POSTING  OF  AN  UNDERTAKING  PENDING 
APPEAL  BY  DEFENDANT  ARMSTRONG;  DECLARATION  OF  LAURIE  J.  BARTILSON 
AND  EXHIBITS  IN  SUPPORT  THEREOF  on  interested  parties  in  this 
action. 


[  ]  by  placing  the  true  copies  thereof  in  sealed 

envelopes  as  stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  (X]  true  copies 

thereof  in  sealed  envelopes  addressed  as  follows: 

PAUL  MORANTZ 
P.O.  Box  511 

Pacific  Palisades,  CA  90272 


[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice  it 
would  be  deposited  with  U.S.  postal  service  on  that 
same  day  with  postage  thereon  fully  prepaid  at  Los 
Angeles,  California  in  the  ordinary  course  of 
business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 
affidavit. 


Executed  on  Mav  21,  1993  at  Los  Angeles,  California. 

[  ]  ** (BY  PERSONAL  SERVICE)  I  delivered  such 

envelopes  by  hand  to  the  offices  of  the  addressees. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of 
the  State  of  California  that  the  above  is  true  and 
correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Print  of  Type  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 


